
 
 

CITY OF NORTH ADAMS, MASSACHUSETTS 
Office of the City Clerk 

 
Meeting of the North Adams City Council  

Tuesday, August 10, 2021 
7:30 PM 

 
I hereby notify that at twelve noon today, August 4, 2021, the following items of business have 
been filed with this office and will be acted upon at the Regular Meeting of the City Council in 
the City Council Chambers at City Hall, Tuesday evening August 10, 2021 at seven-thirty 
o’clock according to Section 8, Rules and Orders of the City Council. 
 
This meeting can be viewed live on the Northern Berkshire Community Television station and 
will be posted to their website as soon as possible.  
 
Cathleen M. King  
City Clerk 
 

AGENDA 
 

REGULAR MEETING OF THE CITY COUNCIL 
August 10, 2021 

 
Roll Call 
Moment of silent remembrance 
Pledge of Allegiance 
Approval of the minutes of July 27, 2021  
 
Hearing of Visitors on Agenda 
 
6,150-1 An ordinance to amend the Airport Commission Ordinance, Chapter 2, 
  Article Section 2-108. 
 
11,862-1 An ordinance amending the Revised Ordinances of the City of North Adams 
  Chapter 2 Administration, Article XXXIII North Adams Youth Commission, 
  Section 2-167 Establishment; Composition; Qualifications; Compensation. 
 
11,958-1 An ordinance amending Section 12 of Chapter Z of the Revised Ordinances 
  of the City of North Adams. 



 
11,974  Communication from President LaForest seeking assistance extending city sewer 

service on Woodlawn Avenue through the Betterment provisions of MGL 
Chapter80, federal American Recovery Plan Act Funds. 

 
11,987      An ordinance amending the Revised Ordinances of the City of North Adams, 
  Chapter 2-30 Compensation of Employees Generally, Article III Classification 
  and Pay Plans, section B.   
 
11,988  An order calling the Local Preliminary Election for September 21, 2021. 
 
11,989 Mayor’s communication #47 seeking confirmation of the list of election wardens 

and inspectors for the term of September 1, 2021 through August 31, 2022. 
 
11,990  Mayor’s communication #48 recommending Mary Beth Kennedy for appointment 
 to the Board of Registrars of Voters for a term to expire April 1, 2023. 
 
11,991 Communication from Councilor Sapienza regarding safety concerns due to 
 traffic driving the wrong way on Summer Street, which is a one-way street. 
  
 

OPEN FORUM 
MAYOR’S CONCERNS 

COMMITTEE REPORTS AND MINUTES 
LIAISON UPDATES AND COUNCILOR CONCERNS 

CORRESPONDENCE 
ADJOURNMENT 

 



 
 

CITY OF NORTH ADAMS, MASSACHUSETTS 
Office of the City Clerk 

 
Meeting of the North Adams City Council  

Tuesday, July 27, 2021 
7:30 PM 

 
 

MINUTES 
 

REGULAR MEETING OF THE CITY COUNCIL 
July 27, 2021 

 
A meeting of the North Adams City Council was held at 7:30 p.m. in Council chambers. 
 
COUNCILORS PRESENT:  Councilors Blackmer, Bona, Oleskiewicz, Sapienza, Wilkinson; 
Councilors absent: Harpin, LaForest, Sweeney. A quorum was present. 
   
Following the Pledge of Allegiance, the President called for approval of the minutes for the 
June 22, 2021 meetings. On the motion of Councilor Oleskiewicz, seconded by Councilor Lamb, 
the minutes were approved. 
 
The President called for the hearing of visitors. 
 
Eric Wilson, of St. Joseph’s Court, greeted the Council, stating that he was glad to be 
reappointed to the Disability Board. 
 
Anna Farrington, 49 Eagle Street, spoke in support of paper #11,985, attesting to the excessive 
speed she has witnessed on Eagle Street. Both her residence and business are located on Eagle 
Street.  She supports the installation of streets signs, a speed limit, a crosswalk and related 
signage, or whatever measures would be necessary to slow drivers down in that area. 
 
Joe Smith, 140 Pleasant Street, agreed with Ms. Farrington about the need to address speeding 
drivers. Mr. Smith thanked Councilor Lamb for introducing the paper, and for bringing forward 
paper #11,986 to address artistic crosswalks. 
 
11,862  Communication from Councilor Bona regarding the North Adams Youth  
  Council.  In City Council on July 13, 2021, it was VOTED to postpone to the 
  Meeting of July 27, 2021. 



On the motion of Councilor Bona, seconded by Councilor Lamb, it was VOTED to file the 
communication, without objection. The vote passed unanimously. 
 
11,922  Communication submitted by Council Sweeney regarding the “Not in My 
  County Pledge” for a county-wide campaign coordinated by BRIDGE. In  
  City Council on June 22, 2021 it was voted to postpone to the meeting of 
  July 27, 2021. 
 
On the motion of Councilor Oleskiewicz, seconded by Counselor Lamb, it was VOTED to 
postpone to the meeting of October 12, 2021. The vote passed unanimously. 
 
 
11,983  Mayor’s communication #45 recommending Alyssa Sporbert for reappointment 
  to the North Adams Public Arts Commission for a term to expire May 1, 2025. 
 
On the motion of Councilor Wilkinson, seconded by Councilor Lamb, it was VOTED to approve 
the reappointment. The vote passed unanimously. 
 
 
11,984  Mayor’s communication #46 recommending Emily Johnson for appointment to 
  the North Adams Public Arts Commission for a term to expire May 1, 2025. 
 
On the motion of Councilor Wilkinson, seconded by Councilor Lamb, it was VOTED to approve 
the appointment.  The vote passed unanimously. Councilor Lamb noted that Ms. Johnson’s 
previous experience would benefit the Commission. 
 
 
11,987      An ordinance amending the Revised Ordinances of the City of North Adams, 
  Chapter 2-30 Compensation of Employees Generally, Article III Classification 
  and Pay Plans, section B.   
 
On the motion of Councilor Wilkinson, seconded by Councilor Lamb, it was VOTED to pass to 
a second reading and publish as required by law. Councilor Blackmer reported on the meetings 
of the Finance and General Government meetings. The Finance Committee supports the change 
to the ordinance. Discussion ensued that this paper addresses the all the concerns previously 
raised regarding pay scales and attracting qualified candidates to City positions. Councilor 
Blackmer stated that this changes codifies the City’s ability to hire according to a candidate’s 
experience. The vote passed unanimously. 
 
11,862-1 An ordinance amending the Revised Ordinances of the City of North Adams,  
  Chapter 2 Administration, Article XXXIII North Adams Youth Commission, 
  Section 2-167 Establishment; Composition; Qualifications; Compensation. 
 
On the motion of Councilor Lamb, seconded by Councilor Bona, it was VOTED to pass to a 
second reading and publish as required by law.  Councilor Bona stated that he hopes this new 
wording will help reform the Commission, and move it forward to receiving more commissions. 



Councilor Sapienza agreed, hoping more young people will apply for an appointment. The vote 
passed unanimously. 
 
 
11,985  Communication from Councilor Lamb to investigate opportunities to help slow 
  traffic speeds and improve pedestrian safety on Eagle Street. 
 
On the motion of Councilor Lamb, seconded by Councilor Bona, it was VOTED to refer to the 
Traffic Commission and the Public Arts Safety Commission, with a return date of October 26. 
2021.  Discussion ensued regarding the fact that the paper is based on direct concerns expressed 
by residents. There have been numerous near-incidents/accidents. It is important to determine 
and provide best practices to help slow traffic and promote safety.  Councilor Bona suggested 
Public Works be consulted, pending the findings of the Commissions above. The vote passed 
unanimously. 
 
 
11,986  Communication from Councilor Lamb to request a joint review of the concept 
  of  artistic crosswalk installations by the Traffic commission and the Public Arts 
  Commission. 
 
On the motion of Councilor Lamb, seconded by Councilor Bona, it was VOTED to refer to the 
Traffic Commission and the Public Arts Commission, with input from the solicitor, with a return 
date of October 26, 2021. Councilor Lamb stated that he is hoping for a fuller, more wholistic 
review in support of the artistic crosswalks, similar to those in many other communities. Several 
councilors spoke in support of having these crosswalks, both updates of existing ones and the 
installation of new ones. The votes passed unanimously. 
 
 
11,982  An order to change the salary for the youth services librarian from Step 1/S13 
  at $32,608 to Step 5 at $40,399. In City Council on July 13, 2021 it was voted 
  to refer to the Finance Committee with a return date of July 27, 2021. 
 
On the motion of Councilor Wilkinson, seconded by Councilor Bona, it was VOTED to approve 
the order. Councilor Bona noted that this is already in the budget; it is not an increase. Councilor 
Sapienza concurred.  Councilor Wilkinson stated that it is time for the City to start paying at a 
better rate in order to attract qualified candidates to fill open positions. Councilor Lamb noted 
that there had already been two hiring cycles in an attempt to fill this position, both of which 
failed due to salary issues.  Councilor Blackmer offered that perhaps the salary had been set in 
accordance with a different set of job requirements.  The vote passed by unanimously by yay and 
nay vote.  
 
The President called for Open Forum. 
 
Joe Smith, 140 Pleasant Street, stated that recent posts on Facebook show a growing frustration 
by the police union over the state of the public safety building, and a perceived lack of 
communication from City administration about moving to a temporary facility.  Mr. Smith asked 



that the line of communication be strengthened and that steps be taken to resolve the known 
issues surrounding the public safety building. 
 
Jen Barbeau, 473 Church Street, expressed concern that the Council and committees were not 
truly transparent because the online availability of meeting minutes was limited.  
 
As the Mayor was not present, the President called for committee reports and minutes. 
 
Councilor Lamb stated that the Community Development Committee met by Zoom and 
approved a DHCD for smart growth zoning. There will be a joint public hearing on August 9th. 
 
Councilor Wilkinson noted the various sounds of phones during meetings, and asked that all 
phones be silenced for future meetings. 
 
Seeing that there was no correspondence to address, the meeting was adjourned at 8:12 pm on 
the motion of Councilor Bona, seconded by Councilor Wilkinson. 
  
 
A True Record 
Attest,                                                         s/Cathleen M. King 
                                                                         City Clerk 
 
  
 
 



City of North Adams
In city Council May 25, 2021

BE IT ORDAINED by the City
Council of the City of North Adams
as follows:

That Chapter 2 Article XIX (Airport
Commission) Section 2-108 entitled
Establishment ; composition;
qualifications, of the Revised
Ordinances of the City of North
Adams, Massachusetts, be and is
hereby amended by deleting the
following:

who shall be residents of the City.

and inserting in place thereof the
following:

at least three of whom shall be
residents of the City. Up to two
members may be appointed from
one of the municipalities that border
the City (specifically the towns of
Adams, Clarksburg, Florida, and
Williamstown), provided that no
more than one commissioner may
reside in any bordering municipality.
Two members of the commission
must have aviation or airport
management experience.

IN CITY COUNCIL
July 13, 2021
VOTED: to pass to a 2nd reading
and publish as required by law. 8
yays.
Jason LaForest, Council President
Cathleen M. King, City Clerk

AD# 58698
07/23/2021



City of North Adams
In City Council July 27, 2021

#11862-1
BE IT ORDAINED by the
City Council of the City of
North Adams as follows:

Chapter 2 Administration
Article XXXIII North Adams Youth
Commission
Section 2-167 Establishment,
composition, qualifications and
compensation

Delete:
After total of “15”
After including “10”
After 13 to 22, ‘two of whom will be
college students
After and “five”

Add:
After total of ‘nine”
After including ‘six”
After and ‘three’
After sexual orientation
academic”

Section 2-170. Meetings; rules
Delete:
After meet “quarterly and”

IN CITY COUNCIL July 27, 2021
VOTED: to pass to a 2nd reading
and publish as required by law.

Lisa Hall Blackmer,
Council Vice President
Cathleen M. King, City Clerk

AD# 58895
07/30/2021



City of North Adams
In City Council July 27, 2021

#11,987
BE IT ORDAINED by the
City Council of the City of
North Adams as follows:

An ordinance to amend the Revised
Ordinances of the City of North
Adams, Chapter 2-30
Compensation of Employees
Generally, Article Ill Classification
and Pay Plans, Section B.

2-30 Compensation of Employees
Generally
h. All new employees, subject to the
provisions of this artical shall he
paid at the minimum rate of
compensation for the position held
as set forth in the compensation
plan.

After “plan,” amend by inserting the
following language:
“or at a step commensurate with
education, certifications and
experience, subject to approval of
the Mayor and City Council.”

IN CITY COUNCIL July 27, 2021
VOTED: to pass to a 2nd reading
and publish as required by law.

Lisa Hall Blackmer,
Council Vice President
Cathleen M. King, City Clerk

AD# 58896
07/30/2021
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That the City Clerk is hereby directed to cause to be published and posted as provided in

Section 63 of Chapter 54 of the General Laws, the following notice of election:

LOCAL PRELIMINARY ELECTION

September 21, 2021

City of North Adams, Massachusetts

In accordance with the provisions of Chapter 54 of the General Laws, notice is hereby given that

meetings of the citizens of North Adams, qualified to vote, will be held on Tuesday, twenty-first day of

September 2021 in the following places, namely:

Ward 1. Saint Elizabeth’s Parish Center, St. Anthony Drive

Ward 2. Saint Elizabeth’s Parish Center, St. Anthony Drive

Ward 3. Saint Elizabeth’s Parish Center, St. Anthony Drive

Ward 4. Saint Elizabeth’s Parish Center, St. Anthony Drive

Ward 5. Saint Elizabeth’s Parish Center, St. Anthony Drive

The polls will be opened at 9:00 oclock in the forenoon, and closed at 8:00 o’clock in the afternoon;

and all voters will, in the several wards in which they are entitled to vote, between said hours, give in

their votes for:

MAYOR The City of North Adams



 
 

CITY OF NORTH ADAMS, MASSACHUSETTS 
 

Office of the Mayor 
Thomas W. Bernard 

 
 

Communication # Subject Date 

47 Appointment of Election Wardens and Inspectors August 10, 2021 
 
 
Honorable Members of the City Council 
North Adams, Massachusetts 
 
 
Dear Honorable Councilors: 
 
At the request of the City Clerk, I present for your consideration the attached lists of individuals 
for appointment as election wardens and inspectors, respectively. The term of service of these 
election workers will be from September 1, 2021 through August 31, 2022. 
 
I request Council confirmation of these appointments as presented. 
 
Respectfully submitted, 

 
Thomas W. Bernard 
Mayor 
 
TWB/me 



INDIVIDUALS RECOMMENDED FOR APPOINTMENT AS ELECTION INSPECTORS 
FOR THE CITY OF NORTH ADAMS, MASSACHUSETTS, 

FOR A TERM FROM SEPTEMBER 1, 2021 THROUGH AUGUST 31, 2022 

Name Address 

Jane Bryce 96 Harris Street 

Marie Cairns 17 Veazie Street 

Susan Candiloro 475 Barbour Street 

Kathleen Carbone 137 West Main Street 

Justyna Carlson 32 Cherry Street 

Gene Carlson 32 Cherry Street 

Maureen Catelotti 17 Chery Street 

Galen Cheney 96 East Quincy Street 

Susan Colombus 139 Charlene Street 

Sharyn Collins 40 Orchard Hill 

Mary Cote 1612 Church Street 

Madeline Cuccia 8 Walnut Street 

Adriene Davine 1474 Church Street 

Bernadette Eastman 365 Walnut Street 

Marian Esposito 137 Marion Avenue 

Mary Ellen Faustini 14 Williams Street 

Carol Field 62 Hathaway Street 

Deborah Forgea 100 Bradley Street 

George Forgea 100 Bradley Street 

Margaret Fortini 237 Franklin Street 

Linda Freeney 22 Crest Street 

Marcia Galli 26 Yale Street 

Gloria Hiser 55 Cady Street 

Andrew Kawczak 46 D Street 

Diana Kawczak 46 D Street 

Lisa Lamb 180 Pleasant Street 

Barbara Lampron 92 Wells Avenue 

Janet Lanoue 45 Monroe Street 

Patricia LeClair 29 Olds Street 

Judith Lescarbeau 435 Barbour Street 

James Lipa 171 Houghton Street 

Angie Lora 45 Furnace Street 

Anthony Montoya 109 Pleasant Street 

Karen Marino 80 Autumn Drive 



Robin Martin 33 Windom Terrace 

Judith McConnell 80 Hathaway Street 

Jane McGrath 130 Wells Avenue 

Kathleen Millard 610 Church Street 

Donna Morgan  19 Pine Hill Terrace 

Judith Nimmons 47 Kemp Avenue 

Judith Noel 43 Hathaway Street 

Ronald O'Brien 29 Central Avenue 

Laura Lee O'Neil 88 North Street 

Paula Orlando 23 Liberty Street 

Joan Owczarski 37 Monroe Street 

Geraldine Pedercini 54 Gunther Street 

Elizabeth Ralston 154 Bonair Avenue 

Joseph Santelli 81 Church Street 

Susan Spooner 66 Hathaway Street 

Susan Superneau 2 Milton Drive 

Barbara Tassone 329 Houghton Street 

Susan Trottier 112 Kemp Avenue 

Cynthia Vadnais 83 Bradley Street 

Samuel Waterbury 128 Furnace Street 

Beverly Whitney 660 Mohawk Trail 

Patricia Wol 78 Tremont Street 

Marcia Wright 727 East Main Street 
 



 

 
 

CITY OF NORTH ADAMS, MASSACHUSETTS 
 

Office of the Mayor 
Thomas W. Bernard 

 
 

Communication # Subject Date 

48 Appointment to the Board of Registrars of Voters August 10, 2021 
 
 
Honorable Members of the City Council 
North Adams, Massachusetts 
 
 
Dear Honorable Councilors: 
 
I am pleased to recommend Mary Beth Kennedy for appointment to the Board of Registrars of 
Voters for a term to expire April 1, 2023. Ms. Kennedy will fill the unexpired term of Elizabeth 
Dilego. This recommendation is presented for Council approval. 
 
I believe Ms. Kennedy will provide valuable insight and practical experience to the commission 
and its work. 
 
I request Council confirmation of this appointment recommendation. 
 
 
Respectfully submitted, 

 
Thomas W. Bernard 
Mayor 
 
TWB/me 



Bryan K. Sapienza
North Adams City Councilor

August 3, 2021

Dear Honorable Councilors:

It has been brought to my attention by some concerned citizens regarding a safety concern in 
front of the North Adams Post Office on Summer Street.  This concern is with vehicles traveling 
the wrong way on Summer Street.  Summer Street between Ashland Street and the Steeple City 
Plaza parking lot is designated as a one-way street, flowing westbound towards the parking lot.

The concern is for pedestrians crossing Summer Street without looking towards the west and 
stepping out in front of a vehicle traveling the wrong way on that street.  A person familiar with 
the street, knowing it's a one-way, might not look in the other direction when crossing that street. 
The hazard being, someone being struck by a vehicle traveling eastbound (wrong-way) in the 
vicinity of the Post Office.  One resident told me that they witnessed at least two vehicles traveling 
the wrong way within a two hour period.  Others that work on that street have also observed 
many vehicles that were going the wrong way.  

A resident of the city asked me if a one-way sign could replace the one that was by the parking lot 
and All Saints Church.  I did a quick walk-through the area a few days ago to check out the 
visibility and the placement of the signs and what I found was this:

The “ONE-WAY” sign on the corner of the Steeple City parking lot and Summer Street was 
partially obscured by a tree branch for people traveling northbound (towards Main Street) 
in the parking lot.  See photo #1.

A “DO NOT ENTER SIGN” at the NW corner of Ashland Street at the exit to the Steeple City 
Plaza, near the location of the former Nassif's Pharmacy was also partially obscured by 
a tree branch, as shown in photo #2.

A couple of recommendations that might help keep motorists from entering Summer Street the 
wrong way would be to:

1. Clear the vegetation away from the two signs shown in the pictures.  This would be the 
easy fix.

2. My next recommendation would be to ask the traffic commission to take a look at the area 
to see if more prominent signage is necessary for that area.  Also replacing the “DO NOT 
ENTER” sign at the Ashland street corner by the former Nassif's with a standard sign that 
uses the red circle with the white line through it.

3. More visible signage at the south end of St. John's way by the corner at the Steeple City 
parking lot.



Photos of the blocked signage:

Photo #1:  View of the obscured “ONE WAY” sign from the Steeple
City parking lot at the west end of Summer Street.

Photo #2:  View of the obscured “DO NOT ENTER” sign from a driver's
view from Quincy Street, looking westbound into the Steeple City 
parking lot.

I kindly ask that the Council refer this matter to the Traffic Commission and to the Public Safety 
commission for a reasonable solution to this situation.  In the meantime, I ask people to be sure to 
check the traffic in both directions when crossing Summer Street by the Post Office.

Thank you for your time and consideration

Sincerely,
Councilor Sapienza



From: Zachary Feury

Sent: Tuesday, July 27, 2021 2:16 PM

To: City Council

Cc: Mayor Bernard; Cathleen King

Subject: Solicitor’s Opinion: Proposed Zoning Amendment

Attachments: Copeland v Town of Nantucket.pdf; White Sands Beach Club Inc v Board of Appeals for

Town of Truro.pdf; Hinchliffe v Koning.pdf; MLU_Decision_-_12-1-2016_-_8028

_-_WILLIAMSTOWN_-.pdf

Dear Councilors,

Below please find the City Solicitor’s opinion on the proposed Section 12.3.9 regarding the revocation of a special permit

by the special permit granting authority; attached for your reference please find the documents cited therein.

Hope all is well,

Zachary Feury

Project Coordinator
Office of Community Development

City Hall I 10 Main Street

North Adams, MA 01247

(413) 662-3025

_______

Hi Zach,

In response to my opinion below, you have asked that I explore further the authority of a special
permit granting authority (“SPGA”) to revoke duly issued special permits. As discussed previously, it
has been my opinion that SPGAs do not have the inherent authority to revoke a duly issued special
permit. Regardless of how one views the answer to this question, and upon review of the Zoning Act
and relevant case law, it continues to be my opinion that that the proper procedure for enforcing the
provisions of a special permit is pursuant to the G.L. Chapter 40A, Section 7 zoning enforcement
framework. With that said, it is my further opinion that the Board could impose a condition that
expressly call for revocation of a special permit, although I must add that this could invite litigation. As
discussed below, case law does support revoking special permits in the case of fraud or mistake, but
I have not found appellate case law authorizing the revocation of special permits for other reasons.

I have reviewed the trial court decisions cited by the Office of the Attorney General in the 12/1/20 16
Williamstown letter you forwarded. I have attached copies for your convenience. In my opinion, the
cases do not necessarily stand for the proposition that a board can unilaterally revoke a special
permit, whether it be for violation of its terms or another reason. In White Sands Beach Club, Inc. v.
Board of Appeals for the Town of Truro, 18 Mass L. Rptr. 621, 3 (Mass. Supr. Ct. 2004), Judge
Nickerson of the Superior Court found that the Board of Appeals could revoke a special permit
granted in 1996 because it was clear from the record that the permit was granted based upon
fraudulent information submitted by the applicant. Therefore, the Board was entitled to act to correct
the mistake. In Copeland v. Town of Nantucket, 24 Mass. L. Rptr. 268, 5, n. 3 (Mass. Supr. Ct.
2008), the Superior Court noted: “the Board has conditioned the granting of the special permit upon
[applicant’s] compliance with the project plans and the Board’s findings. If [applicant] does not fulfill



this obligation, the special permit will be revoked.” The Court did not make a legal determination as
to this provision, although it did let it stand. In Hinchliffe v. Koning, 3 Mass. L. Rptr. 229, 3, n. 1
(Mass. Supr. Ct. 1994), the parties, and not the Court, concluded that as between the Board of
Appeals and the Building Commissioner, the Board of Appeals would be the appropriate entity to
revoke a special permit. There was no court ruling on this issue and there is no mention of a special
permit condition calling for revocation. Taken together, these cases do not, in my opinion, stand for a
strong proposition that special permits can be revoked. I note too that these are all trial court
decisions, not precedent-setting Appeals Court or Supreme Judicial Court rulings.

Massachusetts appellate courts, however, have held that a Board may reconsider a special permit
decision (even after it has been filed in the office of the city or town clerk) upon a showing of a serious
mistake, fraud, gross negligence, or some other less culpable act that wrongly influenced the
issuance of a permit. AJP Real Estate GBR LLC v. Planning Bd. of Edgartown, 81 Mass. App. Ct
1134,2; 2021 WL 1623363 (Unpublished Opinion) (Mass. App. Ct. 2012). However, that inherent
authority to reconsider a decision “must be used sparingly. . . .“ Id., quoting Stowe v. Bologna, 32
Mass. App. Ct. 612, 616 (1992).

Ultimately, and in my opinion, the most prudent mechanism to enforce the provisions of a duly issued
special permit is pursuant to G.L. Chapter 40A, Section 7.

Please let me know if you wish to discuss this question further.

Thank you.

Joel

Joel B. Bard, Esq.
KP I LAW

101 Arch Street, 12th Floor
Boston, MA 02110
0: (617) 654 1707
F: (617) 654 1735
jbard(ak-plaw.com
www.k-plaw.com

This message and the documents attached to it, if any, are intended only for the use of the addressee
and may contain information that is PRIVILEGED and CONFIDENTIAL and/or may contain
ATTORNEY WORK PRODUCT. If you are not the intended recipient, you are hereby notified that any
dissemination of this communication is strictly prohibited. If you have received this communication in
error, please delete all electronic copies of this message and attachments thereto, if any, and destroy
any hard copies you may have created and notify me immediately.
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Copeland v. Town of Nantucket, Not Reported in N.E.2d (2008)
24 Mass.L.Rptr. 268

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 1

24 Mass.L.Rptr. 268
Superior Court of Massachusetts,

Nantucket County.

Ewan COPELAND et al.1

v.

TOWN OF NANTUCKET et al.2

No. NACV200700012.
|

May 13, 2008.

MEMORANDUM OF DECISION AND ORDER ON
PARTIES' CROSS MOTIONS FOR SUMMARY JUDGMENT

CHARLES T. SPURLOCK, Justice.

INTRODUCTION

*1  This matter arises from the Planning Board of the Town
of Nantucket's (“the Planning Board”) grant of a special
permit for a cluster development in Nantucket, MA (“the
Town”). The plaintiffs appealed under G.L.c. 40A, § 17,
alleging that the Board's decision did not comply with the
Town's zoning bylaws. Pursuant to Mass.R.Civ.P. 56, the
defendants move for summary judgment. The defendants
argue that they are entitled to summary judgment because (1)
the plaintiffs lack standing to complain about potential water
contamination in Miacomet Pond; (2) the cluster development
meets the requirements under the Town's zoning bylaws; and
(3) approval of the septic systems to be installed in the cluster
development are not within the jurisdiction of the Planning
Board. In opposition, and on cross motion, the plaintiffs argue
that the special permit was erroneously granted. The plaintiffs
contend that the (1) the Board's decision does not comply
with the Town's zoning bylaws; (2) the septic system of the
cluster development endangers the plaintiffs' wells; and (3) no
adequate traffic study has been submitted. For the foregoing
reasons, the defendants' motion for summary judgment is
DENIED in part and ALLOWED in part. The plaintiffs' motion
for summary judgment is DENIED.

FACTS

The undisputed facts are as follows. Additional undisputed
facts will be discussed when considering the parties' legal
contentions. Bluefin Partners LLC (“Bluefin”) applied for
a special permit proposing a nineteen (19) buildable lot
cluster subdivision (“cluster development”) on a 28.83-
acre tract of land. Before granting Bluefin's application,
the Planning Board reviewed documents over a period of
approximately 8-9 months. The Board held meetings on July
24, 2006; September 25, 2006; December 11, 2006; January
8, 2007; February 12, 2007; and March 12, 2007. The Board
rendered its decision on March 12, 2007 in an eight-page
memorandum. In addition to the application, the documents
considered and reviewed by the Board included two site
analyses, drainage calculations, and development plans. At
each hearing, the plaintiffs were present and were represented
by counsel. Through counsel, the plaintiffs made multiple
oral and written submissions to the Board. The plaintiffs
also submitted evidence to the board through professional
engineers. The Board was fully aware at the time of its
decision that a sand and gravel mining operation was ongoing
at the site of the cluster development. The Board granted
the special permit pursuant to Nantucket Zoning Bylaw, §
139-7(B).

DISCUSSION

The parties spend much time debating the 40A standard of
review, specifically the degree to which the review conducted
is de novo and the weight that is to be given to the Board's
decision below. The current motions before this court are
for summary judgment, and “fact finding has no place on
a motion for summary judgment.” Boston Seaman's Friend
Society, Inc. v. Rifkin Management, Inc., 19 Mass.App.Ct.
248, 249, review denied, 394 Mass. 1101 (1985). The
question before the court on a summary judgment motion
is whether the moving party, viewing at the evidence in a
light most favorable to the non-moving party, is entitled to a
judgment as a matter of law on the particular issue presented.

*2  Summary judgment is appropriate when no material facts
are in dispute and the moving party is entitled to judgment
as a matter of law. Mass.R.Civ.P. 56(c). The moving party
bears the burden of demonstrating the absence of triable
issues. Pederson v. Time, Inc., 404 Mass. 14, 17 (1989). A
party moving for summary judgment who does not bear the
burden of proof at trial may demonstrate the absence of triable
issues by either submitting affirmative evidence negating
an essential element of the nonmoving party's case or by

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0132135001&originatingDoc=I1a71d2b25daf11dd9876f446780b7bdc&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST40AS17&originatingDoc=I1a71d2b25daf11dd9876f446780b7bdc&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
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showing that the nonmoving party would have no reasonable
expectation of proving an essential element of its case at trial.
Kourouvacilis v. General Motors Corp., 410 Mass. 706, 716
(1991).

I. Standing with respect to Miacomet Pond

To have standing, each plaintiff must be a “person aggrieved.”
A plaintiff is a “person aggrieved” if he or she suffers
a “definite violation of a private right, a private property
interest, or a private legal interest.” Harvard Square Defense
Fund, Inc. v. Planning Bd. of Cambridge, 27 Mass.App.Ct.
491, 493, rev. denied, 405 Mass. 1204 (1989). See Circle
Lounge & Grille, Inc. v. Bd. of Appeal of Boston, 324 Mass.
427, 430 (1949); Riley v. Janco Cent., Inc., 38 Mass.App.Ct.
984, 985 (1995) (requiring a “plausible claim of particularized
injury”). The majority of the plaintiffs are abutters, who enjoy
a presumption of standing. Watros v. Greater Lynn Mental
Health and Retardation Assoc., 421 Mass. 106, 111 (1995).

The defendants argue that the plaintiffs lack standing to
complain about potential water contamination in Miacomet
Pond because it is public land and any contamination is
not an infringement of a public right. Standing with respect
solely to Miacomet pond is a moot issue. The mere fact that
the plaintiffs may not have standing based on the potential
contamination of Miacomet Pond is irrelevant because they
have standing as abutters to the cluster development, which
enables them to challenge the Board's decision. Watros, 421
Mass. at 111.

II. The requirements under Nantucket Zoning Bylaw, §
139-7(B)

1. § 139-7(B)(2)

The purpose of a cluster development is twofold; it must
promote “the more efficient use of land in harmony with
its natural features ... and maintain the delicate ecological
balance that exists ...” Nantucket Zoning Bylaw § 139-7(B)
(1). The Board may grant a special permit to build a
cluster development if the following criteria are met: (a) the
proposed development is in harmony with the purpose and
intent of § 139; (b) it meets standards for public health,
safety, convenience and welfare as set forth in the Planning
Board's Rules and Regulations Governing the Subdivision

of Land and the Nantucket Board of Health Regulations
(60.00) Governing Minimum Lot Size for Unsewered Lots;
and (c) it will better protect the ecological integrity and
aesthetic quality of the area in which it is proposed than
would a conventional subdivision. Nantucket Zoning Bylaw,
§ 139-7(B)(2).

*3  The Board found that the proposed cluster development
met all the requirements under Nantucket Zoning Bylaw, §
139-7(B)(2). In its decision, the Board found that the cluster
development “is in harmony with the purpose and intent of
the Zoning bylaw,” and “will not have an adverse impact
on the surrounding area.” The Board found that it “will
enhance the public good, health, and safety by providing an
emergency access trail.” The Board also found that the cluster
development “generally meets the standards for public health,
safety, convenience, and welfare as stated in the [Board's]
Rules and Regulations Governing the Subdivision of Land,”
and “will meet the Nantucket Board of Health Regulations
(60.00) Governing Minimum Lot Size for Un-sewered Lots.”
Additionally, the Board found that the cluster development
“will better protect the ecological integrity and aesthetic
quality of the area than would a conventional subdivision by
(i) concentrating the development to roughly one-quarter of
the site, (ii) increasing setbacks of proposed structures from
neighboring structures, (iii) restoring disturbed land to a more
natural state, (iv) enhancing the utility of an existing parcel of
open space owned by the Land Bank, and (v) allowing public
access to said open space.”

These findings comply with the requirements of Nantucket
Zoning Bylaw, § 139-7(B)(2). Furthermore, it is undisputed
that these findings were supported at public hearings,
upon review of the building plans, review of the evidence
submitted by the plaintiffs, drainage calculations, and other
documents necessary to make a thorough decision based on
substantial evidence. The Board granted the special permit
with the bylaws requirements in mind, and issued a written
memorandum supporting its decision. There is no evidence in
the summary judgment record that the decision was arbitrary
or capricious, or that the Board abused its discretion, or that
the Board failed to comply with the bylaw. As a matter of law,
the Board's decision meets all the requirements of Nantucket
Zoning Bylaw, § 139-7(B)(2).

2. § 139-7(B)(3)
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i. “Open land” requirement

Although the special permit satisfies the requirements of §
139-7(B)(2), the decision of the Board will be untenable as
a matter of law if the cluster development does not consist
of 75% ”open land.” Nantucket Zoning Bylaw, § 139-7(B)
(3). “Open land” is defined as “[a] parcel of land ... set aside
in an undeveloped state.” Nantucket Zoning Bylaw, § 139-2.
Bluefin has designated 22.4 acres of the site as “open land.”
The buildings will be constructed on one-quarter of the site.
The plaintiffs argue that the cluster development does not
satisfy § 139-7(B)(3) because that area of the site designated
as “open land” does not fit the definition of “open land.”

Currently, the subject area of land is partially a sand and
gravel pit. Bluefin has submitted plans to restore that portion
of the site “to a more natural state.” This will include
vegetative restoration and rehabilitation. This portion of
the site will not have any buildings on it. This clearly
meets the plain meaning of “undeveloped,” regardless of its
current state. This also meets the definition of “open space”
because it will not be developed, and therefore, will be in an
“undeveloped state.” The special permit satisfies § 139-7(B)

(3) as a matter of law.3

ii. Lot numbers and density bonuses

*4  The plaintiffs argue that the starting point of analysis
under the zoning bylaws is to determine on how many lots
Bluefin is entitled to build. This is plainly in error. The
starting point is to determine if a cluster development satisfies
Nantucket Zoning Bylaw, § 139-7(B)(2), which it does. In
addition to approving or denying a special permit, it is also
within the Board's authority to see that Bluefin complies
with the special permit, which includes intensity regulations
that determine lot size, property setbacks, and ground cover
ratios throughout the construction process. Nantucket Zoning
Bylaw, §§ 139-7(B)(3) and 139-16.

Page 7 of the Board's decision and memorandum, omitted
from Exhibit A attached to the plaintiffs' complaint,
conditions the special permit's approval upon compliance
with lot sizing, lot numbers, and intensity regulations.
Furthermore, the intensity regulations also allow for density
bonuses of up to 30% if Bluefin meets special criteria.
Nantucket Zoning Bylaw, § 139-7(B)(4). The Board's
decision accounts for these criteria in its memorandum

and also requires a pre-construction meeting before Bluefin
begins development. If Bluefin does not comply with the
intensity regulations, the Board can revoke the special permit.
The Board's decision complies with the bylaw because
Bluefin may only build as many lots as the bylaw allows.

iii. One dwelling per lot ratio

Under Nantucket Zoning Bylaw, §§ 139-7(B)(3) and (4)(c),
Bluefin is limited to building only one dwelling on every lot.
The Board's decision allows Bluefin to build a dwelling and
a studio on nine (9) lots. The plaintiffs argue that this violates
the one dwelling per lot rule. The bylaws, however, clearly
indicate that a “studio” is not a “dwelling.” A dwelling is
defined as “[a] building used, or to be used, for habitation,
containing sanitation facilities.” Nantucket Zoning Bylaw, §§
139-2. A studio is defined as “[a] building or a room or rooms
where an artist, artisan, photographer or the like does his or
her work.” Id. Because the bylaws only place limits on the
number of dwellings on a lot, the allowance of studios on a
handful of lots, rooms where artists work, does not violate
Nantucket Zoning Bylaw, §§ 139-7(B)(3) and (4)(c). The
Board's decision clearly limits each lot to one dwelling. The
plaintiffs' argument fails as a matter of law.

III. Septic systems

The plaintiffs allege that Bluefin cannot install septic systems
that would conform to the Town's zoning by-laws. They
further argue that due to this alleged impossibility, the Board
erroneously granted the special permit. The defendants argue
that this contention is premature because consideration of on-
site septic system feasibility is not within the consideration of
the Board. Rather, the defendants suggest that this power is
vested in the Nantucket Board of Health and that they do not
have to get septic system approval to grant or obtain a special
permit. This argument is persuasive.

*5  “The approval of any [septic] system, including the
issuance of Disposal System Construction Permits, Local
Upgrade Approvals, and Certificates of Compliance, shall
be by the local Approving Authority,” in this instance,
the Nantucket Board of Health. 310 Code Mass. Regs. §§
15.003(2), 15.002. § 15.003(2), read in light of § 15.002,
vests the power of septic system approval in the Nantucket
Board of Health, not the Planning Board. Since the Planning
Board does not have the authority to approve or deny a septic
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system, it makes sense that the Board should not take into
consideration septic systems in the approval or denial of a
special permit. To argue that the Board's decision to grant a
special permit was erroneous because it failed to consider,
improperly considered or did consider, but did so in error, a
matter it had no discretion to consider is without merit. This
argument is not ripe for determination and must be pursued if
and when the Nantucket Board of Health renders its decision
regarding the feasibility of the on-site septic systems for the

cluster development.4

IV. An adequate traffic study

Another argument the plaintiffs advance on their cross
motion for summary judgment is that the Board's decision
is invalid because Bluefin did not submit a traffic study
that complied with all the minimum requirements under
the Nantucket Planning Board's Rules and Regulations
Governing the Subdivision of Land § 2.06a(12). A traffic
study is not a requirement for a special permit. Rather, the
Board may require the submission of a traffic study if it so
chooses. Nantucket Planning Board's Rules and Regulations

Governing the Subdivision of Land § 2.06a(12). The Board
requested a traffic study and Bluefin complied with that
request. Section 2.06a(12) does not indicate that a special
permit fails for failure to submit a traffic study that complies
with the minimum requirements under § 2.06a(12).

ORDER

Viewing the evidence in a light most favorable to the
plaintiffs, the Board's decision is valid. Therefore, it
is ORDERED that the defendants' motion for summary
judgment is DENIED with respect to the standing issue and
ALLOWED in all other respects. The plaintiffs' cross motion
for summary judgment is DENIED. The Board's decision is
AFFIRMED.

So Ordered.

All Citations

Not Reported in N.E.2d, 24 Mass.L.Rptr. 268, 2008 WL
2895846

Footnotes
1 Gerald O'Connell, John Devaney, Peter W. Riehl, Paul Krupp, and Brian Woram.

2 Sylvia Howard, Francis T. Spriggs, Barry G. Rector, John McLaughlin, and John Wagley as members of the Planning
Board of the Town of Nantucket; and Bluefin Partners, LLC.

3 The plaintiffs argue that Bluefin will not actually restore the site. In its decision, the Board has conditioned the granting
of the special permit upon Bluefin's compliance with the project plans and the Board's findings. If Bluefin does not fulfill
this obligation, the special permit will be revoked.

4 This rationale also applies to and defeats the plaintiffs' argument that any prospective on-site septic system will endanger
the plaintiffs' wells.

End of Document © 2021 Thomson Reuters. No claim to original U.S.
Government Works.
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18 Mass.L.Rptr. 621
Superior Court of Massachusetts.

WHITE SANDS BEACH CLUB, INC.
v.

The BOARD OF APPEALS
FOR THE TOWN OF TRURO.

No. 248454.
|

Sept. 24, 2004.

FINDINGS OF FACT, RULINGS OF LAW and ORDER
FOR JUDGMENT

GARY A. NICKERSON, Justice.

*1  This is an action pursuant to G.L.c. 40A, § 17 whereby
the Plaintiff seeks to overturn the decision of the Truro Board
of Appeals which affirmed the local building commissioner's
issuance of a stop work order against the Plaintiff. While
the case was filed in the Land Court it was transferred to
Barnstable Superior Court for trial per the Order of the Chief
Justice for Administration and Management. The parties
appeared for trial on June 16, 2004 and submitted the case on
an agreed Statement of Facts together with fifty-six exhibits.
The agreed Statement of Facts is not comprehensive in nature.
This jurist has had to study the voluminous and sometimes
contradictory exhibits and determine their credibility and
relative weight to arrive at the following findings of fact.

FINDINGS OF FACT

The Plaintiff is a corporation which owns the White Sands
Beach Club, a motel located at 706 Shore Road (Route 6A)
in Truro. Our Plaintiff acquired the premises in 1990 (ex. 17).
Previously the motel was known as the Buccaneer Motor Inn.
The corporate Plaintiff is managed and apparently owned by
Argirios Kuliopulos and his wife Maria Kuliopulos.

The premises, less than three acres in size, is triangular in
shape, with considerable frontage on the highway and lot lines
which taper back toward a point at or near Cape Cod Bay.
In the northwest corner of the tract there is a freestanding
building of about 3000 square feet which houses the motel's

coffee shop, office, ice room, manager's living quarters and
an apartment (ex. 11). The motel rooms are arranged around a
courtyard in two long buildings, one along the east boundary
and one that runs along the west property line and across the
southerly tip of the parcel (ex. 6).

Prior to 1987, the motel conformed to the requirements of the
Truro zoning by-laws. Effective January 1, 1987, new density
regulations took effect whereby 2100 square feet of lot area
was required for each motel unit on a given parcel. From 1987
onward, the White Sands was entitled to forty-seven motel
units as a matter of right.

Prior to 1985, the White Sands, then The Buccaneer, was
operated in common with an adjacent motel, The Blue Sea
(ex. 1). At that time there existed in the west building of
The Buccaneer, a motel room designated as Unit 21 which
was available for rent by tourists. In May 1985, the White
Sands was sold to Edward F. Simpson as Trustee of the Boston
Financial Trust (ex. 3). Simpson promptly sought to convert
the hotel into condominium units. To do so, Simpson not only
had to comply with the state condominium enabling statute
but also had to secure a special permit from the Truro Board
of Appeals per the local zoning code. The special permit was
approved in October 1985 (ex. 5).

The condominium documents created at Simpson's behest are
the most reliable source for determining what existed on the
ground at the White Sands immediately prior to the change
in the zoning by-laws' density regulations. In addition to the

master deed1 (ex. 12) there is a set of six plans showing in
detail the layout of the motel rooms as of February 1986
(ex. 6-11). The plans bear the attestation of a registered
land surveyor. The plans depict a total of fifty motel rooms
available for rent to travelers. By all accounts, there was never
a Unit 13, triskidekaphobia at work no doubt.

*2  Comparing the old plans (ex. 1 & 2) with the 1986
plans (ex. 7) shows a significant change as to Unit 21. As
of February 1986, Unit 21 had been converted from a usable
motel room into a utility room housing a furnace and a storage
room. The 1986 plan refers to the storage area as a common
area. Unit 21 is not referenced in the master deed as a separate
condominium unit. As of January 1, 1987, there was no motel
room in the space previously allocated to Room 21.

The 1986 plan, (sheet 6, ex. 11) depicts the office building.
The plan is subtitled “Unit 51 containing main house,
apartment, coffee shop” and like all the 1986 plans, bears the

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST40AS17&originatingDoc=I53476fe3d24411d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


White Sands Beach Club, Inc. v. Board of Appeals for..., Not Reported in...
18 Mass.L.Rptr. 621

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 2

surveyor's attestation as to the plan depicting the structure “as
built.” As of January 1, 1987, the office building contained
two distinct living spaces: the manager's quarters and a
separate apartment. Together they are referred to as Unit 51
and constitute a single condominium unit.

Based on all the credible evidence, this Court finds that on the
eve of the change in the zoning density regulations the White
Sands consisted of fifty motel units available to travelers, the
manager's quarters and one apartment. For the purpose of
condominium ownership, the premises had fifty-one distinct
units. For the purpose of zoning the premises had fifty motel
units, the manager's quarters and one apartment, i.e., a total
of fifty-two distinct habitable spaces.

Simpson never sold individual condominium units. He
operated the entire property as a motel until his mortgage
was foreclosed upon in 1990 (ex. 15 & 16). Our Plaintiff
took title to the entire premises by foreclosure deed (ex.
17). To date, none of the condominium units have been
deeded out. Nonetheless the condominium deed has not been
extinguished.

Sometime after January 1, 1987, the portion of the former
Unit 21 which is shown on the 1986 plans as common area
was converted into living space (ex. 50). The resurrection
of room 21 was not in the best interest of Simpson to the
extent he was actually trying to market the premises as
condominiums. One can safely infer that Unit 21 was not
returned to use as living quarters until well after the 1987
zoning density regulations took effect. While the Court lacks
direct evidence on this point, most probably the renewed Unit
21 was the handiwork of the Kuliopuloses.

Early in 1996, White Sands petitioned the Board of Appeals
for a special permit to expand the motel. The application
called for alterations to three existing rooms, to enlarge the
rooms to meet safety standards (ex. 20). The application also
sought to construct a new Unit 21, apparently in the gap
between the east and west buildings thereby rounding out

the horseshoe of motel rooms around the courtyard (ex. 20).2

The creation of the new Unit 21 was expressedly premised
on the applicant abandoning the use of the revived Unit
21. Further the applicant promised that the new Unit 21
and the renovated Unit 28 would be handicap accessible.
Throughout the course of the special permit hearings and
board discussions White Sands represented that the revived
Unit 21 had always been used as a motel room. The Board of
Appeals accepted the representation and granted the special

permit with the expressed understanding that by doing so the
Board was not increasing the number of motel rooms allowed
under the zoning law (ex. 22).

*3  Work on the new Unit 21 was not promptly executed.
About two years after the granting of the special permit the
building inspector issued a stop work order on the project (ex.
30). The February 1998 stop work order was based on the
inspector's tour of the site. He found the revived Unit 21 was
still in use as a motel room (albeit smaller than the original
Unit 21) and in his opinion was too small under the terms of
the building code. More to the point, the inspector determined
that the revived Unit 21 was not in use as a motel room when
the zoning density regulations changed in 1987 and therefore
the swop intended under the 1996 special permit in fact was
not a swop but an increase in the total number of motel rooms
and thus an increase in the nonconforming nature of the use.

White Sands appealed the stop work order to the Board.
At the outset the Board voted 3 to 2 to lift the stop work
order provided certain conditions were met (ex. 34). This vote
was insufficient to overturn the inspector's decision under
the supermajority requirement of G.L.c. 40A, § 15, hence
White Sands entered into its present action in the Land Court.
The Land Court case was transferred to Barnstable Superior
Court to be heard with two related Superior Court actions.
The stop work order case was remanded to the Board per the
agreement of the parties. On remand on January 15, 2002, the
Board voted 5 to 0 to uphold the building inspector. The case
returned to the Superior Court.

APPLICATION OF THE FACTS TO THE CASE

When Truro enacted new density regulations in the zoning
by-laws in 1987, the White Sands Beach Club became a
lawful nonconforming use to the extent that it had more than
forty-seven habitable units on site. The fifty motel units, the
manager's quarters and the apartment in the office building all
became grandfathered under the zoning act, G.L.c. 40A, § 6
and the local by-law. Old Unit 21 did not enjoy such status as
it was not in use at the close of 1986. Old Unit 21 had been
previously abandoned as a motel room for zoning purposes.
Truro Zoning By-Law § II; Bartlett v. Board of Appeals of
Lakeville, 23 Mass.App.Ct. 644, 669 (1987). The outcome
in this case is governed by the facts found as to the number
and nature of the habitable units in existence on December
31, 1986. The number of motel units licensed by the Board
of Health annually, while arguably having some evidentiary
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value, does not control the case. See Tamerlane Realty Trust
v. Board of Appeals of Provincetown, 23 Mass.App.Ct. 450,
454-55 (1987). Likewise, the Board of Health's regulation
requiring an on site manager does not determine this zoning
dispute.

The Board of Appeals had the inherent authority to revoke
the special permit granted in 1996. The record is clear that the
permit was granted only on the assumption, fostered by White
Sands, that the revived Unit 21 was a lawful nonconforming
use. While it appears the Kuliopuloses committed a fraud
on the Board, even if the Board and the applicant acted on
a mutual mistake of fact the result would be the same, i.e.
the Board could act to correct the mistake. See Covell v.
Department of Social Services, 42 Mass.App.Ct. 427, 433
(1997); Stowe v. Bologna, 32 Mass.App.Ct. 612, 615 (1992);
Aronson v. Brookline Rent Control Board, 19 Mass.App.Ct.

700, 705 (1985); also see Ferrante v. Board of Appeals of
Northhampton, 345 Mass. 158, 162-63 (1962). Moreover, this
Court can act to ensure justice is done.

ORDER

*4  For the above-stated reasons it is ORDERED that
judgment enter AFFIRMING the decision of the Board of
Appeals dated January 15, 2002 and the stop work order of
the Building Inspector dated February 27, 1998.

All Citations

Not Reported in N.E.2d, 18 Mass.L.Rptr. 621, 2004 WL
3152192

Footnotes
1 The master deed contains errors in that Unit 34 is not listed on exhibit C attached to the master deed and Unit 27 is not

listed on exhibit B attached thereto. Both units appear on the plans (ex. 7 & 9).

2 The application and associated plans were not marked as an exhibit.

End of Document © 2021 Thomson Reuters. No claim to original U.S.
Government Works.
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3 Mass.L.Rptr. 229
Superior Court of Massachusetts.

Deborah Skauen HINCHLIFFE,
v.

Robert J. KONING

No. 93-6335.
|

Dec. 27, 1994.

MEMORANDUM OF DECISION AND ORDER ON
PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT

NEEL, Judge

*1  This is an action seeking an order of mandamus. The
plaintiff, Deborah Skauen Hinchliffe, initially sought an order
from this court directing the defendant, Robert J. Koning, the
Building Commissioner for the town of Carlisle, to revoke
a Special Permit granted to Dr. Peter L. Morey (“Morey”)
by the Board of Appeals of the Town of Carlisle (the
“Board”). The plaintiff now concedes that such an order is not

permissible.1 Instead, she has moved for summary judgment
pursuant to Mass.R.Civ.P. 56 on her prayer for an order
that the defendant comply with section 8.1 of the Town's

By-Laws.2 For the reasons set forth below, the plaintiff's
motion is denied. Furthermore, although the defendant has
not filed a cross motion for summary judgment, the court
may, in appropriate cases, enter summary judgment against

the moving party sua sponte.3 Mass.R.Civ.P. 56(c). This is
such a case. Accordingly, summary judgment will be entered
against the plaintiff.

BACKGROUND

The material undisputed facts, derived from the submissions
of the parties, are as follows.

Plaintiff is the owner of property which abuts the Carlisle

Animal Hospital, Inc. (“Hospital”).4 Prior to November 1,
1990, Morey, the Hospital's owner, applied for a renewal
of his Special Permit to operate the Hospital. On that date

the Board granted the Special Permit, subject to seven

conditions.5

On May 1, 1991, the plaintiff wrote to the Board alleging that
Morey had violated certain conditions of his Special Permit,
and requested a “show cause” hearing. By letter dated June
17, 1991, the Board informed the plaintiff that it lacked the
authority, at that time, to conduct a “show cause” hearing.
The Board suggested that plaintiff contact either the town's
“Board of Selectmen or Building Inspector” to pursue an
enforcement action against Morey. The plaintiff wrote to
defendant on August 2, 1991, requesting that he institute
enforcement proceedings against Morey to revoke his Special
Permit.

By letter dated August 8, 1991, defendant acknowledged the
plaintiff's letter, and stated that he was “in the process of
investigating this problem with Dr. Morey and Town officials.
As soon as we resolve this issue, I shall contact you with
the results.” That was the last time the plaintiff heard from
the defendant. On November 2, 1993, the plaintiff filed the
present action in the Middlesex Superior Court.

DISCUSSION

A civil action in the nature of mandamus is an appropriate
remedy “to compel a public official to perform an act she
is legally obligated to perform.” J & R Investment, Inc. v.
City Clerk of New Bedford, 28 Mass.App.Ct. 1, 7 (1989).
However, a mandamus action should only be used as a last
resort because it is “extraordinary and may be granted only
to prevent a failure of justice in instances where there is no
alternative remedy.” Callahan v. Superior Court, 410 Mass.
1001 (1991), citing Lutheran Serv. Ass'n of New England, Inc.
v. Metropolitan Dist. Comm'n, 397 Mass. 341, 344 (1986).

*2  Plaintiff alleges that when she wrote to defendant on
August 2, 1991, requesting that he enforce section 8.1 of the
town's by-laws, defendant had a duty either to enforce the
town's by-laws, or to inform her in writing, within fourteen

days, of the reasons for his refusal to act. See G.L.c. 40A, ù7.6

Defendant's August 8 reply failed to address this duty. Instead,
he simply informed the plaintiff that he would look into the
matter. Since then, defendant has neither taken action against
Morey nor notified the plaintiff in writing of the reasons for
his refusal to do so.
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The defendant's failure to respond in the manner required
left plaintiff in procedural limbo, because the August 8, 1991
letter did not trigger the plaintiff's right of appeal to the permit
granting authority under G.L.c. 40A, ù15. The procedural
issue raised by a building commissioner's failure to respond
to a request for enforcement was specifically left undecided
in Vokes v. Avery W. Lovell, Inc., 18 Mass.App.Ct. 471 (1984).

In Vokes, the court stated that the fourteen-day requirement
of G.L.c. 40A, ù7 is “directory and not mandatory,” and that
the date on which a zoning enforcement officer responds
in writing to a ù7 request for enforcement “creates the
appealable decision contemplated by ù8 and becomes the date
for measuring the thirty-day appeal period set forth in ù15.”
Vokes, supra at 479. In a footnote, the Appeals Court “leave[s]
for another occasion analysis of the concern that a slothful
building inspector could prevent complaining parties from
exercising their rights by doing nothing ... and whether ...
the parties seeking enforcement may have an alternative to
the time and expense which might accompany resort to a
complaint in the nature of a mandamus.” Id., at 479 n. 11.

It may be argued that the Appeals Court implicitly recognizes,
in footnote 11, the availability of a mandamus action in the
circumstances it describes. This court will assume as much
for present purposes. Even so, a plaintiff seeking the equitable
remedy of mandamus must act with reasonable promptness.
While “there is no statutory or other clearly defined time limit
within which an action in the nature of mandamus must be

brought, one may not delay unreasonably.” J & R Investment,
Inc. v. City Clerk of New Bedford, 28 Mass.App.Ct. 1, 8
(1989).

In the present case, more than two years elapsed between
defendant's letter and plaintiff's filing of this action. It is
obvious that when the legislature drafted the provisions of
c. 40A governing enforcement of a zoning by-law, prompt
action was contemplated. See, e.g., G.L.c. 40A, ù7 (fourteen-
day response to enforcement request); ù15 (appeal to permit
granting authority must be taken within thirty days); and ù17
(appeal to the Superior Court must be taken within twenty
days). See also, J & R Investment, Inc., supra, at 8. The
plaintiff could have filed her mandamus action soon after she
received defendant's letter. A delay of more than two years is,
in this court's view, unreasonable.

ORDER

*3  For the foregoing reasons, it is hereby ORDERED that
the plaintiff's Motion for Summary Judgment is DENIED. It
is further ORDERED that summary judgment shall enter in
favor of the defendant.

All Citations

Not Reported in N.E.2d, 3 Mass.L.Rptr. 229, 1994 WL
878923

Footnotes
1 Both parties agree that the power to revoke a Special Permit rests with the Town's Board of Appeals and not with the

Building Commissioner.

2 Section 8.1 of the Zoning By-Law of the Town of Carlisle states:
This bylaw shall be enforced by the Board of Selectmen either directly or through the Building Commissioner. If the
Building Commissioner or the Board of Selectmen is requested in writing to enforce this zoning bylaw against a person
allegedly in violation and he declines to act, he shall notify, in writing, the party requesting such enforcement of any action
or refusal to act, and the reasons therefor, within fourteen (14) days of receipt of such request.

3 In its opposition, the defendant requested that this court dismiss the plaintiff's complaint and enter summary judgment
in its favor.

4 Morey has operated the Hospital by permit since 1968. The plaintiff has been an abutter to the Hospital since 1976.

5 The relevant conditions are as follows:
4. Sufficient off-street parking shall be provided to take care of all motor vehicles without creating additional traffic hazards,
and said parking areas shall be adequately screened. Brush or other vegetation shall be maintained as high as possible
consistent with traffic safety.
5. A small sign shall be posted stating that dogs are not to be walked on the private property abutting the right of way.
6. Sunday operation, except for emergency, is to be limited to twice annually for charitable purposes, not to start before
10:00 A.M.
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6 Section 7 of G.L.c. 40A provides that the Building commissioner “shall notify in writing, the party requesting ... enforcement
[of the zoning by-law] of any action or refusal to act, and the reasons thereof, within fourteen days of receipt of such
request” for enforcement.

End of Document © 2021 Thomson Reuters. No claim to original U.S.
Government Works.
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THE COMMONWEALTH OF MASSACHUSETTS 

OFFICE OF THE ATTORNEY GENERAL 

CENTRAL MASSACHUSETTS DIVISION 

10 MECHANIC STREET, SUITE 301 

WORCESTER, MA 01608 

 (508) 792-7600 

 (508) 795-1991 fax 

 www.mass.gov/ago 
        

       December 1, 2016 

 

Mary Courtney Kennedy, Town Clerk 

Town of Williamstown 

31 North Street 

Williamstown, MA 01267 

 

 RE: Williamstown Annual Town Meeting of May 17, 2016 - Case # 8028 

  Warrant Articles # 30, 31, 32, 33, 34, and 35 (Zoning) 

     

Dear Mr. Kennedy: 

 

 Article 35 -  We approve Article 35 from the Williamstown May 17, 2016, Annual Town 

Meeting.1  Our comments on Article 35 are provided below. 

 

I. Summary and Scope of Article 35. 

 

Article 35 amends the Town’s zoning by-laws to add a new Section 70-2.3 (F), 

“Waubeeka Overlay District” (“overlay district”).  The purpose of the overlay district is to 

permit and encourage redevelopment in a manner that “[p]reserves the majority of the area 

within the district, including the golf course, as an important community recreational and open 

space asset” and that “promotes the public welfare by encouraging the reuse and enhancement of 

an existing economic asset.”  Sections 70-2.3 (F) (1) (a) and (c).  The new overlay district is 

superimposed over the underlying Rural Residence 2 District.  “Land in the district may be used 

for such uses as are permitted by right or allowed subject to special permit approval in the 

underlying district, subject to the same requirements as in the underlying district.”  Section 70-

2.3 (F) (2).  Country inns,2 restaurants, membership club, and golf courses are allowed by special 

permit in the overlay district.  Section 70-2.3 (F) (3).  The overlay district by-law also imposes a 

number of development standards and dimensional requirements on the uses and structures 

within the overlay district. Specifically, the by-law requires that, as a condition for a special 

                                                 
1  In a decision dated July 10, 2016, we approved Articles 31, 32, 33, and 34 and the map pertaining to 

Article 34.  In a decision dated August 4, 2016, we approved Article 30.   

 
2  The by-law defines a “Country Inn” as “[a]n establishment where overnight transient sleeping 

accommodations are provided to lodgers in one or more guest units without kitchens, not to exceed 120 

such units.  Country Inns have common sitting and dining areas and may include a restaurant which may 

be open to the general public.”  



2 

 

permit for a country inn, a conservation restriction must be placed on a certain portion of the 

property in the overlay district.  Section 70-2.3 (F) (7).   
 

During our review of Article 35 we received letters urging our disapproval of certain 

portions of the new overlay district by-law.  Specifically, the letters urge this Office to: (1) 

disapprove the last sentence in Section 70-2.3 (F) (2) that pertains to the revocation or surrender 

of a special permit because it is vague, inconsistent with G.L. c. 40A, § 5, and violates the intent 

of the by-law; and (2) disapprove Section 70-2.3 (F) (7) that establishes the requirements for a 

conservation restriction on certain land in the overlay district because it is inconsistent with G.L. 

c. 184, §§ 31-33.  We also received letters from Town Counsel and legal counsel for the owner 

of the property located in the overlay district (who drafted the by-law) urging this Office to 

approve the new overlay district by-law because it is consistent with state law.  We appreciate all 

of this correspondence as it has aided us in our review.  As provided in more detail below, we 

have determined that the asserted inconsistencies cited in the opposition letters do not provide 

grounds for the Attorney General to disapprove Article 35. 
 

 As provided in more detail below we approve the new Section 70-2.3 (F) based on our 

standard of review.  However, the Town should consult closely with Town Counsel to ensure it 

applies the by-law consistent with state law, including G.L. c. 40A and c. 184.   

 

II. The Attorney General’s Standard of Review. 

 

Pursuant to G.L. c. 40, § 32, the Attorney General has a “limited power of disapproval,” 

and “[i]t is fundamental that every presumption is to be made in favor of the validity of 

municipal by-laws.”  Amherst v. Attorney General , 398 Mass. 793, 795-96 (1986).  The 

Attorney General does not review the policy arguments for or against the enactment.  Id. at 798-

99 (“Neither we nor the Attorney General may comment on the wisdom of the town’s by-

law.”)  Rather, in order to disapprove a by-law, the Attorney General must cite an inconsistency 

between the by-law and the state Constitution or laws.  Id. at 796.  “As a general proposition the 

cases dealing with the repugnancy or inconsistency of local regulations with State statutes have 

given considerable latitude to municipalities, requiring a sharp conflict between the local and 

State provisions before the local regulation has been held invalid.”  Bloom v. Worcester, 363 

Mass 136, 154 (1973) (emphasis added).  “The legislative intent to preclude local action must be 

clear.”  Id. at 155.  Massachusetts has the “strongest type of home rule and municipal action is 

presumed to be valid.”  Connors v. City of Boston, 430 Mass. 31, 35 (1999) (internal quotations 

and citations omitted).  The Attorney General also does not review by-laws for consistency with 

local law.  See G.L. c. 40, § 32.  Nor does she disapprove a by-law that may “as applied,” be 

inconsistent with laws and Constitution of the Commonwealth. 
 

 When reviewing zoning by-laws for consistency with the Constitution or laws of the 

Commonwealth, the Attorney General’s standard of review is equivalent to that of a court.  

“[T]he proper focus of review of a zoning enactment is whether it violates State law or 

constitutional provisions, is arbitrary or unreasonable, or is substantially unrelated to the public 

health, safety or general welfare.”  Durand v. IDC Bellingham, LLC, 440 Mass. 45, 57 (2003).  

Because the adoption of a zoning by-law by the voters at Town Meeting is both the exercise of 

the Town’s police power and a legislative act, the vote carries a “strong presumption of validity.”  

Id. at 51.  “If the reasonableness of a zoning bylaw is even ‘fairly debatable, the judgment of the 
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local legislative body responsible for the enactment must be sustained.’”  Id. at 51 (quoting Crall 

v. City of Leominster, 362 Mass. 95, 101 (1972)).  A zoning by-law must be approved unless 

“the zoning regulation is arbitrary and unreasonable, or substantially unrelated to the public 

health, safety, morals, or general welfare.”  Johnson v. Town of Edgartown, 425 Mass. 117, 121 

(1997).   

III.  Asserted Grounds for Opposition to the new Section 70-2.3 (F).   

 

A. Whether Section 70-2.3 (F) (2) Pertaining to the Revocation and Surrender of a 

Special Permit is Vague and Inconsistent with G.L. c. 40A, § 5.   

 

Section 70-2.3 (F) (2) provides in pertinent part as follows: 

 
In the event a WOD special permit lapses pursuant to §70-8.4. B., is permanently 

revoked, or is permanently surrendered the special requirements of such WOD special 

permit shall expire.   

 

We have considered the argument that the phrases “permanently revoked” or 

“permanently surrendered” quoted above in Section 70-2.3 (F) (2) are unconstitutionally vague 

because those terms do not appear in G.L. c. 40A’s regulations for special permits.  Under the 

“void for vagueness” doctrine, a law that “either forbids or requires the doing of an act in terms 

so vague that men of common intelligence must necessarily guess at its meaning and differ as to 

its application, violates the first essential of due process of law.”  Commonwealth v. Carpenter, 

325 Mass. 519, 521 (1950) (citation and internal quotations omitted).  Vague laws violate due 

process because individuals do not receive fair notice of the conduct proscribed by the law, id., 

and because they permit untrammeled administrative discretion and arbitrary and capricious 

decisions.  Board of Appeals of Hanover v. Housing Appeals Comm., 363 Mass. 339, 363-64 

(1973).  Nevertheless, “proscribed conduct is not always capable of precise legal definition”; 

“mathematical precision” is not required; and a law is not vague “if it requires a person to 

conform his conduct to an imprecise but comprehensible normative standard[.]” Commonwealth 

v. Williams, 395 Mass. 302, 304 (1985) (citations and internal quotations omitted).  Uncertainty 

as to whether marginal offenses are included within the coverage of a statute does not render it 

unconstitutional if its scope is substantially clear.  Commonwealth v. Bohmer, 374 Mass. 368, 

372 (1978).  The fact that close questions may arise in determining [the existence of violations] 

does not render the statute unconstitutionally vague.  Opinion of the Justices, 378 Mass. 822, 827 

(1979).  Particularly where statutes regulating business activities are concerned, the due process 

clause does not require great exactitude, and the meaning and application of terms must be 

arrived at by . . . the gradual process of judicial inclusion and exclusion.  Commonwealth v. 

Gustafsson, 370 Mass. 181, 187 (1976) (citations and internal quotations omitted).  Judged 

against these standards, we determine that Section 70-2.3 (F) (2) is not unconstitutionally vague. 

 

We agree with Town Counsel and the opponents that the phrases “revoke,” “revoked,” 

“surrender,” and “surrendered” do not appear in G.L. c. 40A’s text regarding special permits.  

However, the fact that G.L. c. 40A does not refer to the revocation or surrendering of special 

permits does not alone serve as grounds for this Office to disapprove Section 70-2.3 (F) (2).  The 

Attorney General must cite a conflict with the statute in order to disapprove this by-law text. 

Moreover, various court decisions discuss instances in which a special permit was “revoked,” 
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and note the power of a special permit granting to revoke a special permit.  See e.g. Copeland v. 

Town of Nantucket, 24 Mass.L. Rptr. 268, * 4 (2008) (Planning Board could revoke a special 

permit for failure to comply with intensity regulations); White Sands Beach Club, Inc. v. Board 

of Appeal for the Town of Truro, 18 Mass.L. Rptr. 621, * 3 (2004) (Board of Appeals had 

inherent authority to revoke a 1996 special permit); and Hinchliffe v. Koning, 3 Mass.L. Rptr. 

229, * 3 n.1 (1994) (Board of Appeals and not the Building Commissioner had power to revoke a 

special permit).  Therefore, it appears that G.L. c. 40A does not limit the power of a special 

permit granting authority to revoke a special permit in certain prescribed circumstances.   

 

In addition, while the by-law does not define or establish a process by which an applicant 

“surrenders” a special permit, we agree with Town Counsel that such action is similar to a lapse 

in its use, which is contemplated by G.L. c. 40A, § 9.  The opponents assert that Section 70-2.3 

(F) (2) allows the holder of a special permit to “surrender [a] Special Permit after the structures 

allowed by the Amendments are constructed” and “return the land in the WOD to its underlying 

Rural Residence 2 district and to build housing”  (Letter from Smithers to Hurley of June 2016, 

at 2.)  However, Town Counsel opines that the by-law allows for only one type of development 

on the land in the overlay district.  For example, either a country inn or residential housing, but 

not both.  Moreover, Town Counsel asserts on the Town’s behalf that the Town intends to apply 

the new overlay district by-law in this way.  Neither the interpretation put forth by the opponents 

or by Town Counsel would, in our opinion, be inconsistent with state law.  Moreover, whether a 

special permit holder is allowed to build one or more types of developments on land within the 

WOD is an “as-applied” issue and does not provide this Office with grounds to disapprove the 

by-law as inconsistent with state law.   

 

Based on the analysis provided above, we conclude that the phrases “permanently 

revoked” and “permanently surrendered” are not unconstitutionally vague.  However, the Town 

may wish to consult with Town Counsel regarding future amendments to better define these 

terms or otherwise clarify the process by which a special permit can be revoked or surrendered.   

 

We have also considered the argument that the phrase “permanently revoked” or 

“permanently surrendered” is inconsistent with G.L. c. 40A, § 5, because it results in a 

change to the Town’s by-laws without Town Meeting action.  General Laws Chapter 40A, 

Section 5, requires a two-thirds vote of Town Meeting in order to amend the Town’s zoning 

by-laws and provides in pertinent part as follows: 

 
Zoning ordinances or by-laws may be adopted and from time to time changed by 

amendment, addition or repeal, but only in the manner hereinafter provided. 

 

*   *   * 

 

No zoning . . . by-law or amendment thereto shall be adopted or changed except . . . by a 

two-thirds vote of a town meeting; 

 

As an initial matter, we cannot agree that in any circumstance the grant or revocation 

of a special permit amounts to a change in a zoning by-law.  General Laws Chapter 40A, 

Section 9, provides that a Town, through its zoning by-laws, may allow for specific types of 

uses that are only permitted in specified districts by special permit.  The special permit 
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granting authority may issue a special permit for a use that is in harmony with the general 

purpose and intent of the by-law and may also impose conditions, safeguards and limitations on 

the use.  G.L. c. 40A, § 9.  The grant of a special permit does not re-zone the property.  The 

use is still subject to the existing zoning by-law provisions applicable to the zoning district 

in which the use is located.  Similarly, the revocation or suspension of the special permit 

does not change the fact that the use of the property must still comply with the other 

applicable zoning requirements for the district in which it is located. 

  

In addition, the new by-law establishes an overlay district.  Overlay districts are 

defined as districts superimposed on established zoning districts and used to allow additional 

uses or to impose supplemental zoning restrictions on land within the overlay districts.  See Mark 

Bobrowski, Handbook of Massachusetts Land Use and Planning Law, § 12.3.4 (1993).  An 

“overlay” district imposes a regulatory scheme on top of an underlying, existing district, often 

for the purpose of further regulating or restricting certain permitted uses, or to protect a 

significant resource.  See KCI Mgt., Inc. v. Board of Appeal of Boston, 54 Mass.App.Ct. 254, 

259 (2002).  An overlay district is “simply a layer that supplements the underlying zoning district 

regulations.”  Id.  Thus, parcels of land within an overlay zone are subjected “simultaneously . . . 

to two sets of zoning regulations: the underlying and the overlay zoning requirements.”  Id.  

Because the revocation of a special permit does not change the applicable requirements in the 

underlying Rural Residence 2 District, we cannot conclude that the revocation or surrendering of 

a special permit results in a change to the Town’s zoning by-laws without Town Meeting action 

in violation of G.L. c. 40A, § 5.    

 

For all of these reasons, we cannot conclude that Section 70-2.3 (F) (2) is 

unconstitutionally vague or inconsistent with G.L. c. 40A, § 5. 

 

B. Whether Section 70-2.3 (F) (7) Pertaining to a Conservation Restriction is 

Inconsistent with G.L. c. 184, §§ 31-33. 

 

Section 70-2.3 (F) (7) requires a “conservation restriction” (“CR”) on land located on 

Map 304, Lot 30 (“CR Lot”) as a condition of the use and occupancy of any country inn allowed 

by the special permit.  Sections 70-2.3 (F) (7) (a) and (c) include a list of uses allowed and 

prohibited on the CR Lot.  Section 70-2.3 (F) (7) (c) provides that the CR shall be offered as a 

permanent conservation restriction to the Town and if it is not approved by any governmental 

body as required by G.L. c. 184, §§ 26, 31, or 32, the CR will be offered to the Town for thirty 

years pursuant to G.L. c. 184, § 27.   

 

We have considered the argument that Section 70-2.3 (F) (7) is inconsistent with G.L. c. 

184, §§ 31-33 because it allows activities and use prohibited by the Commonwealth on lands 

subject to a Conservation Restriction.”  (Letter from Jorling to Hurley of June 2016, at 2.) 

However, as explained below, we conclude that Section70-2.3 (F) (7) is not inconsistent with 

G.L. c. 184, §§31-33.   

 

Conservation restrictions are voluntary agreements between a landowner and a 

governmental body or certain charitable corporations or trusts that requires the land to be kept 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002187318&pubNum=0000578&originatingDoc=If26d300eb04911e3a341ea44e5e1f25f&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002187318&pubNum=0000578&originatingDoc=If26d300eb04911e3a341ea44e5e1f25f&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
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primarily in an undeveloped condition.  G.L. c. 184, § 31.  Specifically, G.L. c. 184, § 31, 

provides in pertinent part as follows: 

 
A conservation restriction means a right, either in perpetuity or for a specified number of 

years, whether or not stated in the form of a restriction, easement, covenant or condition, 

in any deed, will or other instrument executed by or on behalf of the owner of the land or 

in any order of taking, appropriate to retaining land or water areas predominantly in their 

natural, scenic or open condition or in agricultural, farming or forest use, to permit public 

recreational use, or to forbid or limit any or all (a) construction or placing of buildings, 

roads, signs, billboards or other advertising, utilities or other structures on or above the 

ground, (b) dumping or placing of soil or other substance or material as landfill, or 

dumping or placing of trash, waste or unsightly or offensive materials, (c) removal or 

destruction of trees, shrubs or other vegetation, (d) excavation, dredging or removal of 

loam, peat, gravel, soil, rock or other mineral substance in such manner as to affect the 

surface, (e) surface use except for agricultural, farming, forest or outdoor recreational 

purposes or purposes permitting the land or water area to remain predominantly in its 

natural condition, (f) activities detrimental to drainage, flood control, water conservation, 

erosion control or soil conservation, or (g) other acts or uses detrimental to such retention 

of land or water areas.   

  

 A conservation restriction is designed to limit certain activities on the land in accordance 

with G.L. c. 184, § 31.  Parkinson v. Board of Assessors of Medfield, 398 Mass. 112, 115 

(2009).  “The statutory requirement is that the land be kept ‘predominantly in its natural, scenic 

or open condition; and significantly, the statute provides that a conservation restriction may 

‘forbid or limit’ building construction.”  Id. at 116.  Pursuant to G.L. c. 184, § 32, CRs may be 

acquired by a governmental body or certain charitable corporations or trusts and approved by the 

Secretary of Environmental Affairs with such approval being recorded at the Registry of Deeds.  

Once the approval and recording requirements of Section 32 are satisfied, a CR is entitled to all 

the constitutional and statutory protections that are afforded to conservation land.  Board of 

Selectmen of Hanson v. Lindsay, 444 Mass 502, 507 (2005).   

 

Because nothing in Section 70-2.3 (F) (7) dictates or otherwise interferes with the 

statutory requirements of G.L. c. 184, §§ 31-33, we cannot conclude that Section 70-2.3 (F) (7) is 

inconsistent with G.L. c. 184, §§ 31-33.  In fact, Section 70-2.3 (F) (7) acknowledges and 

contemplates instances when a CR may not be approved under G.L. c. 184, § 32.  Whether a CR 

written pursuant to the by-law is approved under G.L. c. 184, § 32, is an “as applied” issue 

outside the scope of review by the Attorney General.  However, the Town may wish to discuss 

the provisions of any proposed CR with Town Counsel to ensure that it will be approved under 

G.L. c. 184, § 32, and subject to all the constitutional and statutory protections accorded to 

conservation land.   

 

IV.  Conclusion.   

 

Based on the Attorney General’s standard of review, we cannot conclude that the new 

Section 70-2.3 (F) is inconsistent with state law and we therefore approve it.    

  
Note: Pursuant to G.L. c. 40, § 32, neither general nor zoning by-laws take effect unless the town 

has first satisfied the posting/publishing requirements of that statute. Once this statutory duty is 
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fulfilled, (1) general by-laws and amendments take effect on the date that these posting and 

publishing requirements are satisfied unless a later effective date is  prescribed in the by-law, and 

(2) zoning by-laws and amendments are deemed to have taken effect from the date they were voted 

by Town Meeting, unless a later effective date is prescribed in the by-law.  

 

Very truly yours, 

        

MAURA HEALEY 

       ATTORNEY GENERAL 

       Kelli E. Gunagan    

       By: Kelli E. Gunagan 

       Assistant Attorney General 

       Municipal Law Unit 

       10 Mechanic Street, Suite 301 

       Worcester, MA 01608 

       (508) 792-7600  

 

 

cc: Town Counsel Joel B. Bard 
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